Vo.. 83. 


CENTRAL LAW JOURNAL 


291 











Central Law Journal. 


ST. LOUIS, MO., OCTOBER 27, 1916. 








IS THERE ANY DISTINCTION BETWEEN 
THE ETHICAL STANDARDS GOVERN- 
ING THE PRACTICE OF LAW AND THE 
PURSUIT OF BUSINESS? 


Not infrequently do laymen claim to 
experience some difficulty in understand- 
ing why there should be any difference be- 
tween the standards of ethics governing the 
practice of law and the business of the mer- 
chant. But very seldom do we find one 
professing to be acquainted with the his- 
tory and function of the advocate who 
confesses to have any such trouble. But 
our learned contemporary, Law Notes, 
comes out in its October issue with an 
astounding defense of the “ambulance chas- 
er,” which it terms “the solicitation of per- 
sonal injury litigation.” Speaking editor- 
ially, our contemporary says: 


“But putting aside for the moment this 
consensus of scorn, putting aside the un- 
worthy practices of individuals, just where- 
in consists the immorality of the solicita- 
tion of business? ‘The prejudice against the 
practice had its origin in a conception of 
professional dignity. But the dignity of the 
legal profession has undergone many 
changes in the last decade, and is yet far 
from that true dignity best expressed in 
the words, ‘I dare do all that may become 
a man; who dares do more is none.’ Why 
is there one dignity for the merchant and 
another for the lawyer? Meeting in private 
life a leader of the bar and a merchant or 
manufacturer of national repute, one can 
trace no difference in dignity of person or 
sensitiveness of honor. Is not a rule in- 
herently arbitrary which permits one to pre- 
sent to the public his claim that he can give 
superior service while branding as immoral 
the like presentation of the other?” 


The further suggestion by the editor of 
Law Notes that there will always exist a 
“suspicion” that this particular rule of eth- 
ics was “fostered” by “representatives of 
those interests most affected by personal in- 
jury litigation,” is so ridiculous that even 





the ordinary man of the street would re- 
ject it as an insult to his intelligence. 
For it is quite true that the ordinary lay- 
man, whether he is able to give a reason for 
such conviction or not, instinctively feels a 
strong aversion toward the lawyer or phy- 
sician who solicits his business, which he 
does not feel toward the merchant who does 
the same thing. Whenever the universal 
conscience so instinctively revolts against 
a practice there need be no search for the 
reasons to justify the practice: such a prac- 
tice must necessarily be inherently vicious. 


In the first place, such a practice violates 
the maxim that it is against the policy of 
the law to encourage litigation. This max- 
im existed and was universally respected 
long before personal injury litigation be- 
came so profitable or so important. Here, 
then, lies a very fundamental distinction be- 
tween the business of the lawyer and of the 
merchant ; for it is the policy of the law as 
much to encourage commerce as it is to dis- 
courage litigation. Simply because the law 
has become more lenient toward the com- 
mon law offenses of champerty and main- 
tenance to the extent of permitting the at- 
torney to undertake the poor man’s suit on 
a contingent fee basis is no justification for 
demanding a complete surrender of a policy 
that experience has shown to be vital and 
necessary to the public welfare. 


But admitting that there is a fine but real 
distinction between “soliciting” and “en- 
couraging” litigation, it is important also to 
note that there must necessarily be greater 
ethical restrictions imposed upon the work 
of the advocate than upon the business of 
the merchant, for the very obvious reason 
that the practice of law is not a private busi- 
ness but the transaction of the state’s busi- 
ness by an officer duly sworn to transact 
that business in a certain way. 

No man has any inherent right to practice 
law, and the advocate prosecutes his work 
simply as an officer of the court. The court 
gave and the court may take away this 
right. For instance, a Western court 
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deprived of his license a lawyer who so for- 
got himself as to advertise that he could se- 
cure divorces quietly and without publicity 
(People v. McCabe, 18 Colo. 186). Why? 
Did he not have as much right to “puff” his 
wares by advertising as a merchant had? 
The court held that he had no such right 
because, as an officer of the court, his mis- 
representations tended to reflect upon the 
court itself and tended to bring the admin- 
istration of the law into contempt. The 
fact, therefore, that an advocate is an of- 
ficer of the court clearly differentiates him 
from the merchant or the manufacturer, 
and imposes upon him the obligation of up- 
holding the “dignity” of the court and the 
administration of justice which he repre- 
sents in his office, even if he be indifferent 
to any personal dignity or attributed honor 
which may have been potentially conferred 
upon him by his admission to the bar. 


Viewing the question again, and wholly 
from the standpoint of propriety, it should 
be borne in mind that the law is a learned 
profession. What the lawyer therefore has 
to offer for sale is his knowledge of the law 
and his ability to apply it, and even this 
knowledge he does not offer to impart, but 
simply to use in behalf of his client in se- 
curing the recognition of his rights by a 
court of justice. Surely mental acumen of 
such a character is not an article of com- 
merce, to be bartered and sold, nor a matter 
even of which one may, with any propriety, 
offer any assurances of his own. The very 
fact that such assurances are made not only 
raises a presumption that such assurances 
are false, but conclusively shows that the 
one who makes them is lacking in the very 
qualifications he assumes to possess ; other- 
wise he would have seen the futility as well 
as the impropriety of making them. 


Moreover, since the relation of attorney 
and client is peculiarly confidential, it should 
be apparent to anyone that soliciting such 
confidence is quite different from selling an 
automobile. A stranger would quite 
naturally resent the one where he might wel- 





come the other, for the reason that he who 
has something to confide usually expects and 
prefers to select his confidant. 

Solicitation of legal business is, therefore, 
an offensive practice, violates all the propri- 
eties, and gives to the advocate a reputation 
that, as a general rule, forever deprives him 
of the better class of clients, besides earning 
for him the contempt of the community and 
of his brethren at the bar. Surely such re- 
sults could not follow a merely arbitrary 
rule of ethics; a rule so generally observed 
and sanctioned, must necessarily have its 
roots in principles too ancient and too strong 
to permit the thought that it can be aban- 
doned now. 

Finally, even the honor of the profession 
is a thing not unworthy of some regard. 
For, one of the compensations of the work 
of the advocate is the position and prestige 
to which his calling enables him to attain. 
The high distinction accorded the advocate 
by the people of all civilized nations is due, 
of course, not to any superior virtues sup- 
posed to be possessed by the advocate him- 
self, but rather to a reflected glory which 
Justice herself sheds upon those who serve 
as high priests at her sacred altars. Even the 
struggling young lawyer, into whose soul 
has come the vision of the high purpose of 
his calling, would rather gnaw his crust of 
bread in patience than sacrifice his high 
conceptions of duty for some immediate 
commercial gain. Is it proper then for the 
profession to permit a few misguided mem- 
bers to subvert these high ideals and to bring 
disgrace upon themselves and their profes- 
sion? Is it not rather the duty of leaders 
of the bar constantly to uphold the essential 
ideals of the advocate and to warn. the 
young lawyer that in forsaking them he 
makes impossible his own success at the bar 
and covers himself and his profession with 
an ignominy which to paraphrase the im- 
mortal Shakespeare’s familiar lines, robs 
himself and his profession 

Of that which not enriches him 
And makes both poor indeed. 
A. H.R. 
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NOTES OF IMPORTANT DECISIONS. 


PUBLIC SERVICE COMMISSION — CON- 
NECTION BETWEEN EXCLUSIVELY LOCAL 
AND A LOCAL AND LONG DISTANCE TELE- 
PHONE COMPANY.—In City of Millbank v. 
Dakota Central Telephone Co., 159 N. W. 99, it 
was held that a public service commission could 
require a telephone company having a local 
and long distance service to permit connection 
by a local telephone company, so that the pa- 
trons of the latter company could obtain long 
distance service, presumably they to pay the 
long distance company for this service. 


It is stated that: “Appellant contends that 
the effect of making the connection ordered 
would be to deprive it of its property without 
due process of law; that to require it to con- 
nect its local exchange with that of another 
company and by so doing give the patrons of 
such other company a right to the use of its 
wires for long distance service is the exercise 
of the power of eminent domain and taking 
property without compensation therefor paid 
in advance. We are satisfied that the 
connecting of telephone exchanges, in order 
to facilitate the transmission of messages, 
and therefore advance the purpose for 
which the public service franchises were 
granted is not an exercise of the power of em- 
inent domain, but is entirely analogous to the 
power exercised by a railroad commission in 


ordering connecting switches between compet- 


ing lines of railway; that, instead of being 
an exercise of power of eminent domain, it is 
a mere regulation of a public service corpora- 
tion, if not under an implied power, resulting 
from the nature of the franchise enjoyed by 
the corporation, then under the police powers 
of the State.” Quite.a number of cases are 
cited to this proposition. 


If a public service company can be compelled 
to make the connection sought to patrons to 
whom it is under no obligation whatever, upon 
what theory is the compulsion made? It is 
not for the convenience of people generally, 
but only for the convenience of particular 
members of the community standing in a cer- 
tain contract relation to another. It makes 
no difference what are the powers statute at- 
tempts to vest in a public service commission, 
if thereby particular members of a community 
are given particular rights in property to which 
they have no contract relation whatever. There 
seems a difference between such a connection 





and that between competing railroads, even if 
we admit that regulation may go that far. 
Regulation is not taking property of another 
without compensation first paid therefor. 


HEARSAY EVIDENCE — DECLARATIONS 
OF DECEDENT AS TO HIS OWN AGE. 
—In Landors v. Hays, 72 So. 106, decided by 
Alabama Supreme Court, we find the follow- 
ing: “While the books sanction the rule that 
one’s age can be proved by the declarations of 
a member of his family since deceased, we find 
no case which holds that the age of a person 
since deceased can be proved by declarations 
made by him in life, nor do we find a case 
holding that such declarations are not admis- 
sible. * * * If a person can testify to his own 
age, we are at a loss to see why his declarations 
to others as to his age before his death should 
not be admitted after his death. It is held 
that proof of the declarations of any deceased 
member of his family are admissible; yet next 
to the parents the person himself is more apt 
to have his own age more accurately fixed in 
his mind than it would be in the mind of some 
collateral member of his family. Circumstances 
could often arise, where the only reasonable 
way to establish the age of a deceased person 
would be by entries made by him during his 
life or declarations that he may have made 
during the life of his wife and children, friends 
and neighbors as to when he was born, etc. 
Especially would this be true as to men who 
settle in a new country, but brought with them 
no family record as to birth, yet who had 
stated their age continually and consistently in 
various and sundry ways for an entire life-- 
time, and it would be absurd to hold that proof 
of these facts could not be made, and that re- 
sort must be had to the community where he 
was born years ago in some distant State or 
country.” , 


We think the justice of these observations 
may not better be shown than by supposing 
that some proof of the age of a decedent is of- 
fered through declarations of other members 
of the family, and then it were proposed to 
rebut same by showing that the decedent had 
made continuous and consistent statements 
showing a different age. That ordinarily the 
latter would be deemed far the more reliable 
few would deny. We accept in so many ways 
the statement of one as to his own age, that if 
he asserts the contrary as to his supposed age, 
we do not question his knowledge so much as 
we might question his veracity. 
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RECENT DECISIONS IN THE BRITISH 
COURTS. 


The references from time to time in this 
journal as to the liability of employers in re- 


spect of injuries to employes suggest that we - 


take the opportunity which is afforded us by 
the issue lately of certain typical judgments on 
our Workmen’s Compensation Act of summariz- 
ing these here, with the object of illustrating to 
American practitioners some of the problems 
which the operation of the act is presenting 
for solution to our judges. 

Contrary to the anticipations widely enter- 
tained when the Statute of 1906 was passed the 
question of casual labor has given comparative- 
ly little trouble to the courts. The act excludes 
from its benefits any person whose employ- 
ment is of a casual nature and who is employed 
otherwise than for the purpose of the employ- 
er’s trade or business. What has to be done 
therefore by every casual laborer who suffers 
injury by accident and claims compensation in 
respect thereof, is to show that the employ- 
ment in which he was engaged when the acci- 
dent happened was something done in further- 
ance of the trade or business of his employer. 
That requirement accordingly rules out odd 
jobbers of all descriptions, and the tendency 
of the decisions seems to be to construe the 
statute strictly rather than liberally in this re- 
spect, it being apparently thought undesirable 
that a man employed to do any odd job upon 
premises in which a trade or business is being 
carried on should be held to be employed for 
the purpose of that trade or business. In Ren- 
nie v. Reid, 45 S. L. R. 814, it was held that a 
jobbing window cleaner who was in the habit 
of going to a doctor’s house once a month to 
clean the windows, including the windows of 
the consulting room and surgery, was not a 
workman within the meaning of the act and 
was not entitled to compensation; and lately 
in the case of Alderman v. Warren, 141 L. T. J. 
234, in which the facts. were closely analogous 
to those of Rennie’s case, the workman in 
question was also held not to be within the 
scope and purpose of our compensation law. 

In any further amendment or codification of 
the Workmen’s Compensation Act, a point 
whieh will require more exact definition is the 
relation between disease and accident. The 
existing statute, except as regards certain speci- 
fied industrial diseases, only provides for com- 
pensation in respect of accidents arising out 
of and in the course of employment, and the 
definitions of “accident” attempted in the de- 
cisions already pronounced so as to distinguish 
injury due to accident from injury consequent 
on disease have been by no means successful. 





Some of these definitions are “interference with 
normal conditions,” “unlooked for mishap,” 
“miscalculated effect,” “untoward event,” and 
so on. In the case ot Lyon v. Woodilee Coal 
& Coke Co., Ld., 53 S. L. R. 538, a miner having 
finished his work about the hour when the in- 
spection of the pit shaft was beginning proceed- 
ed to the bottom of the shaft to be raised to 
the surface on the upward journey of the cage. 
The inspection, the duration of which varied 
according to the repairs required, was pro- 
longed by the break down of the bell wire and 
the workman was kept standing in a current 
of cold air and contracted a chill, from which 
he died. It was held that he was not injured 
by accident arising out of his employment, 
one of the judges remarking, “Unless we could 
hold that all disease contracted by a workman 
in the course of his employment must be re- 
garded as personal injuries by accident within 
the meaning of the Workmen’s Compensation 
Act, I do not see how we can come to a con- 
clusion favorable to the workman here.” 

There have been two interesting cases re- 
cently on the question of street accidents. That, 
of course is a risk to which any pedestrian is 
liable and cannot be considered to specially 
arise out of any particular employment so as 
to entitle the employe to compensation. There 
have been cases, however, in which the work- 
man was found entitled to compensation in re- 
spect of accident from street dangers on the 
theory that those engaged in his class of em- 
ployment were more exposed to these risks 
than other people. Thus, a commercial trav- 
eler going about a town soliciting orders and 
being run over by a vehicle in the course of 
his rounds, has been held entitled to an award. 
On the othér hand, there was the comparatively 
recent case of a solicitor’s clerk cycling, as he 
was accustomed to do, from his employer’s of- 
fice to attend quarter sessions and sustaining 
injury through collision with a motor caf. He 
was held, Read v. Baxter, 32 T. L. R. 382, not 
entitled to compensation; and similarly a ship’s 
captain who had been ashore seeing his owners 
and in the course of returning to his ship 
slipped on a piece of banana skin and was badly 
injured in consequence, was also held to have 
no claim under the act, Chapman, 32 T. L. R. 
368; the ground of decision in both cases being 
that the resulting injuries were not attributable 
to the employment at all, or in the words of 
the statute, did not “arise out of it.” 

But now the case of Ince v. Reigate Educa- 
tion Committee, 141 L. T. J. 251, has brought 
things to a very fine point indeed. The ap- 
plicant was a professional nurse engaged by 
the Education Committee as visiting nurse for 
their district, which was a residential rural lo- 
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cality. Her’ duties were to visit children as 
directed by the doctor, and to inspect schools. 
She was told to ride a bicycle to get over the 
ground more expeditiously and the defendants 
hired one for her. She had to travel six to 
ten miles every day arid the number of cases 
that she visited averaged 120 per month. On 
the occasion in question this nurse left a house 
where she had been visiting a child, and was 
bicycling along the road when, owing to her 
cycle skidding when she was passing a cart, 
she was knocked against the vehicle and sus- 
tained serious injuries. Did this accident arise 
out of the nurse’s employment? The county 
court judge decided that the accident did so 
arise, and that for two reasons, first, that the 
employment compelled the applicant to do her 
work on a bicycle, and, secondly, that the risk 
in her case was greater, owing to the nature 
of her employment than in the case of an ordi- 
nary cyclist. This decision, however, has been 
reversed by the Court of Appeal on the grounds 
that a person cycling on an ordinary road was 
doing what was in itself safe, and, though acci- 
dents happened, yet any pedestrian was not ex- 
empt from accidents; the usual risks of road 
or street did not entitle the pedestrian to com- 
pensation; and a bicyclist was not to be put in 
«a better position; also, that riding a bicycle, 
as the applicant had to do, did not expose her 
to any greater risk than ordinary cyclists in- 
curred every dy and that, therefore, she was 
not entitled to any statutory payment. 


DONALD MACKAY. 
Glasgow, Scoiland 








CONFLICT OF LAWS UNDER ELEC- 
TIVE WORKMEN’S COMPENSA- 
TION LAWS. 


The rights and remedies of the parties 
differ widely under the workmen’s com- 
pensation laws of the different states, and 
when a case arises which may be affected 
by the law of more than one state, there is 


considerable difficulty in reconciling the 
conflicts between the laws. Elective com- 
pensation laws are so drawn as to make 
them a contract which is part of the con- 
tract of employment, and their provisions 
cover not only the rights of the parties, 
but also the machinery of administration 
and system of procedure constituting the 





remedy by means of which the parties en- 
force their rights. As a general rule, 
rights, wherever accruing, may be enforced 
in any state, but the remedy is a thing 
which necessarily must be confined within 
the territorial limits of the state whose 
machinery and system of procedure is in- 
voked. The general rule of law is, there- 
fore, that the remedy is governed by the 
law of the state in which the case is 
brought, while the rights of the parties are 
governed by their contract. The validity of 
a contract is usually determined by the law 
of the place where it was made, and its 
meaning by the law of the place where it 
is to be performed. ‘These are the gen- 
eral principles upon which the courts have 
decided the compensation cases involving 
a conflict of laws. The principal kinds of 
such cases are (1) where the injury oc- 
curred in the state where the contract of 
employment was made and the proceedings 
are filed in another state; and (2) where 
the contract of employment was made in 
one state and the injury occurred in an- 
other. 


In Lehmann v. Ramo Films’ both parties 
had elected to come under the compensa- 
tion law of New Jersey, where the injury 
occurred. Being unable to obtain service 
upon his employer in New Jersey, the in- 
jured employe .brought suit in New York 
for the compensation due under the New’ 
Jersey law, and the case was dismissed for 
lack of jurisdiction on the ground that the 
New Jersey law required actions to be 
brought in its own courts. In Albanese v. 
Stewart? the injury occurred in New Jer- 
sey, where both parties were under the 
compensation law, but the employe sued at 
common law in New York, where he was 
denied recovery on the ground that he had 
no cause of action at common law under 
the New Jersey law. The latter decision 
was followed in Pendar v. H. & B. Ma- 
chine Co.,? a suit brought at common law 


(1) 92 Misc. 418. 
(2) 78 Misc. 581. 
(3) 35 R. I. 321. 
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in Rhode Island for an injury occurring in 
Massachusetts, where both parties were un- 
der the compensation law. The latter deci- 
sions are sound, but the law of the Leh- 
mann case is not, and care should be taken 
” to overcome its effects in drafting a com- 
pensation law. 


Where the contract of employment is 
made in one state and the injury occurs 
in another, it is a matter ef importance to 
know in which state to institute compensa- 
tion proceedings. In Pensabene v. Audi- 
tore Co.,* both parties lived in New York, 
but the injury occurred in New Jersey. 
Suit was brought in the courts of New 
York to recover the compensation due un- 
der the New Jersey law and recovery was 
denied because the contract of employ- 
ment was made in New York, and the 
work in New Jersey at which the employe 
was killed, was merely incidental to his 
work in New York. On the other hand, 
the courts of New Jersey have held that 
where the contract was made in New York 
and the work of the employe was partly in 
New York and partly in New Jersey, recov- 
ery may be had under the New Jersey 
compensation law for injuries occurring in 
New Jersey. These decisions are on the 
ground that the contract contemplated per- 
formance in New Jersey and must be con- 
strued with reference to its laws. 


In Johnson v. Nelson,* where the em- 
ploye had been engaged to work in Min- 
nesota and subsequently went at his em- 
ployer’s request to work in Wisconsin, 
where he was injured, it was held that 
both parties were bound by the Wiscon- 
sin law and the employe could not recover 
at common law in Minnesota. 


The authorities are also divided on the 
right to recover compensation in the state 


(4) 155 N. Y. App. Div. 368. 


(5) American Radiator Co. v. Rogge, 86 N. 
J. L. 436, 87 N. J. L. 314; Davidheiser v. Hay 
Foundry & Iron Works, 87 N. J. L. 688; West 
Jersey Trust Co. y. Philadelphia & R. R. C., 95 
Atl. 753. 


(6) 128 Minn. 158. 





where the contract was made when the in- 
jury occurs outside the state. The courts 
of England, Michigan and Massachusetts 
have held that compensation cannot be re- 
covered for injuries outside the state.’ The 
reasons given for these decisions were that 
the rights of the parties are governed by 
the laws of the state where the injury oc- 
curred, and that the remedy provided in 
their compensation act did not contemplate 
injuries outside the state. The contrary 
has been held in Connecticut*, and New 
Jersey. In both of these cases the par- 
ties were under the compensation law and 
the injury happened outside the state while 
the employe was engaged in interstate com- 
merce, and the decisions are based on the 
grounds that the rights of the parties are 
regulated by their contract and the remedy 
was sought in the state where the contract 
was made. 


Under compulsory laws, there are two 
directly opposite decisions. Spratt - v. 
Sweeney”® holds that as the employer pays 
into the New York state fund for all of his 
employes, each employe is entitled to the: 
benefits of the law, even if injured outside 
of the state. State, ex rel. Jams v. Daggett, 
et al.,"* holds that the state of Washington 
has no power to extend the law to injuries 
happening on navigable waters outside the 
state. 


Very few of the workmen’s compensation 
laws have attempted to obviate these ques- 


tions. The laws of California, Connecti- 
cut, Indiana, Kentucky, Maine and Ver- 
mont allow recovery for injuries outside 
the state if there is nothing in the contract 
to the contrary. The laws of Maryland * 
and West Virginia exclude injuries outside 
the state where the employment is wholly 
in another state. A workman employed 


(7) Keyes-Davis v. Alderdyce, Detroit Legal 
News, May 3, 1913; Gould’s Case, 215 Mass. 480. 

(8) Kennerson v. Thames Towboat Co., 89 
Conn. 436. 

(9) Rumsville v. Central R. Co., 94 Atl. 392. 

(10) 168 N. Y. App. Div. 403. 

(11) 151 Pac. 648. 
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mostly in Nevada may recover for injuries 
outside the state. In Pennsylvania there 
can be no recovery for an injury outside 
the state, irrespective of where the contract 
for employment was made. Kansas forbids 
an action outside the state for an injury 
within the state, and allows the doubtful 
remedy of service by publication upon a 
non-resident employer. 

To settle the doubt as to these questions, 
a compensation law should contain the fol- 
lowing provisions: 

1. If the contract of employment ex- 
pressly so provides, recovery should be al- 
lowed in this state under the compensation 
law for injuries outside the state, if the 
contract is made in this state and service 
can be had on the employer, otherwise the 
rights and remedies of the parties should 
be governed by the laws of the state where 
the injury occurred. 

2. If the injury occurs in this state and 
the contract of employment is made here, 
but personal service cannot be had in this 
state, nothing in the act should exclude the 
parties from obtaining their rights either 
at common law or under our compensa- 
tion act in the courts or before the com- 
pensation commissions of other states. 

3. If the injury occurs in this state and 
the contract is made in another state with a 
view to employment in Missouri, the com- 
pensation act of this state should govern the 
rights and remedies of the parties if per- 
sonal service can be obtained and the par- 
ties by their contract have not brought 
themselves within the provisions of the law 
of the state where the contract was made. 

4. The courts and the remedies and pro- 
cedure under the compensation act should 
be open to enforce the rights of parties 
arising under the compensation laws of oth- 
er states, where proper service cannot be 
obtained in those states. 

And if these recommendations are not 
adopted, the rule ought to be declared one 
way or the other in such cases. 

Atroy S. PHILLIPs. 

St. Louis, Mo. 





TRIUMPH OF THE CIVIL LAW 
OVER THE COMMON LAW OF 
ENGLAND 


Bacon wrote it down for posterity, when 
the rivalry between him and Coke had re- 
sulted in Coke’s ascendancy for a time: 
“I am in good hope that when Sir Ed- 
ward’s (Coke’s) Reports and my Rules and 
Decisions come to _ posterity (whatever 
now may be thought) it will then be’ seen 
which was the greater lawyer.” The 
Coke system of reports has reached us, 
and following it we find ourselves in a 
maze of confusion and uncertainty. Though 
our juridical scholars have been making 
valiant efforts there has been a general 
failure to reach anything like a satisfac- 
tory presentation of a plan by which the 
condition confronting us may be relieved. 


While Coke gained a victory over Bacon, 
that victory was not complete, for Bacon 
succeeded in establishing equity jurisdic- 
tion. over common law judgments, to Coke’s 
great chagrin. 


Equity, though relegated to a secondary 
place by both Coke and Blackstone, has 
been gradually gaining ground. Though 
it took till Mansfield’s time before anything 
was really done to set on foot the impetus 
which was to advance us to a realization of 
how much greater was the system of Ba- 
con than that of Coke, the great misfor- 
tune which befell us, was, that, the manu- 
script of Bacon’s Rules and Decisions was 
fost and no one sought to give us an un- 
derstanding of what Bacon’s Rules and 
Decisions would have been had they 
reached us. Even Mansfield did not at- 
tempt anything of this kind. But having 
been a Doctor of the civil law in the Edin- 
burgh University, he saw how far it sur- 
passed the common law of England in its 
justice. As soon as he was appointed to 
the bench he began to introduce the rules 
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of the civil law to do away with the bar- 
barisms of feudalism—the English com- 
mon law. 


But, that it was resented by the English 
lawyers of the time, appears in the Letters 
to Junius, which gives us an article by 
one of them, who most likely had been de- 
feated in some case wherein Mansfield 
relied on the civil law to enable him to 
do justice. Says the letter to Junius of 
Lord Mansfield: “He is fond of introduc- 
ing into the courts of the King’s Bench any 
law which contradicts the common law of 
England, whether it be common, civil, jus- 
gentium or Levitical,” also, “We are both 
agreed that Lord Mansfield has labored in- 
cessantly to introduce new rules of pro- 
ceeding in the court in which he presides; 
but you attribute it to honest zeal in behalf 
of innocence oppressed by quibble and chi- 
cane. I say he has introduced new law, 
too, and removed the land-marks estab- 
lished by old decisions. I say his view is 
to change a court of common law into one 
of equity and bring everything into the ar- 
bitrium of a praetorian court.” This gives 
us a good view of that which Mansfield had 
strength of character sufficient to meet. 
Says Judge M. F. Morris, late judge of 
the Court of Appeals for the District of 
Columbia, and professor of law in the 
Georgetown University, in his work en- 
titled: History of the Development of th 
Law, p. 274: 


“In the works of Glanville, Bracton, 
Britton, Fleta, Littleton, Coke and Black- 
stone we find the exposition and the de- 
velopment of the common law of England, 
from the time of the Norman conqueror 
and the early Plantagenets, down to the lat- 
ter part of the Eighteenth century. Two 
events then occurred, which, according as 
we look at the matter from different points 
of view, tended either remarkably to ac- 
celerate that development, or else to subvert 
the whole foundation on which it was 
based, and to substitute therefor a radical- 
ly new system of jurisprudence. One of 





these was the appointment of William Mur- 
ray, Lord Mansfield, a Scottish jurist and 
a doctor of the Roman civil law, to the po- 
sition of chief justice of the King’s Bench 
in A. D. 1756, a position which he held and 
filled admirably for thirty-two years, when 
he voluntarily relinquished it in the same 
year (A. D. 1788) in which our federal 
constitution was adopted, and during his 
incumbency of which, he, quietly and yet 
substantially, effected by his rulings in 
court an almost entire revolution in the com- 
mon law, more in accordance with the re- 
quirements of our advancing civilization 
than were the tenets of Coke and Black- 
stone. From the Roman civil law, Lord 
Mansfield introduced into the common law 
the law merchant or mercantile law, and 
laid the foundation for the introduction of 
the law of bailments, to both of which the 
common law had previously been a stran- 
ger. And he paved the way for the great 
improvements of the Nineteenth century. 
No other Englishman, except perhaps Lord 
Bacon, has done more for civilization than 


the Earl of Mansfield.” 


Says Judge Clark: “As to the criminal 
side of the docket little more than two cen- 


turies ago there were 204 capital offenses. 
One charged with a felony was not allowed 
to have counsel to speak for him, nor pro- 
cess to procure his witnesses, nor could he 
testify in his own behalf, and when as late 
at 1835 an act was introduced to change 
this, thirteen out of the fifteen judges of 
England protested against the innovation, 
and one of them threatened to resign if it 
was enacted. The law was enacted, but the 
judge did not resign.’”’* 


“Since then,” says Judge Morris, “the 
work of reform, of elimination and sub- 
stitution, has gone on gradually but surely. 
Almost every salient feature of the com- 
mon law of England has been banished 
from our social system and from our juris- 
prudence. We have abolished the rule of 
primo-geniture. We have abolished the 


*Senate Doc. No. 449. 
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invidious distinction between males and 
females in inheritances. We have abolish- 
ed entails. We have discarded as far as 
practicable all the intricate incidents of 
feudal tenure—their name is legion, and 
they cannot all be reached at once, and pos- 
sibly some of them are innocuous. We 
have restored to woman the management 
of her own estate, and her right to contract 
for herself, which was secured to her by 
the Roman law and denied by the common 
law of England. We have repudiated and 
utterly rejected the barbarous and inhuman 
penal branch of the common law, and have 
legislated on the subject independently of 
the rigid demands of feudalism and more 
in accord with the more reasonable regula- 
tions of the code of Justinian. In brief, we 
have been solicitously and constantly en- 
gaged in undoing the work of the common 
law, which Coke and Blackstone declared 
to be the sum of human wisdom, and which 
the humanitarian now is almost ready to 
declare to have been the sum and consum- 
mation of human infamy.” 


But though Mansfield’s efforts opened 
the door to the civil law which came in 
like a flood to remove the barbarous laws 
of the feudal system, it is a hard thing to 
move the impressions of habit and while 
England changed much of the old common 
law of procedure to keep up with the grow- 
ing civil law and 65 years ago introduced 
a new code of procedure, the judicature 
act, which is based on methods introduced 
from the civil law, which eliminated the old 
English forms, nevertheless England still 
clings to the very thing that Bacon hoped 
to provide against in his Rules and Deci- 
sions ; that is to say, its system of reports, 
which is essentially Coke’s system. 


While in a perfunctory way our lawyers 
of to-day know that the Romans had a ge- 
nius for jurisprudence that far surpassed 
that of any other race, it is very difficult for 
us to realize, in this day of scientific prog- 
ress, that over twenty-five hundred years 
ago there existed in Greece and Rome a civ- 





ilization, that in many things, far surpassed 
our own.. We have plenty of lawyers who 
think the Romans were primitive, as com- 
pared to our age, in the matter of juris- 
prudence, whereas, as a matter of fact 
we are not to be compared to them. We 
read that Bacon is regarded by so great an 
authority as Macauley, as the greatest of 
all philosophers, but how little do we heed 
it. We know that he gave altogether more 
time to the philosophy of the law than to 
any other branch of it; that he would have 
given to‘us the civil Jaw in his Rules and 
Decisions; that he left us for equity pro- 
cedure one hundred rules! which have been 
in use in the English courts of chancery 
ever since, just as they came from the hand 
of that great master. These same rules are 
used in our own chancery courts, both fed- 
cral and state. 

Yet how little are our lawyers, in general, 
moved by the thought that our equity is 
but the .civil law or that Bacon accepted 
the civil law fully. All that Bacon desired 
to add was, a system of decisions which 
would have shown the practical use of the 
maxims and be an aid to a judge in ren- 
dering his decisions. In this he expected 
to add to the stability of the law. He ex- 
pected his Rules and Decisions to come to 
posterity, so his system must have been 
complete to begin with, for he knew that 
the greatest of all jurisprudents had ad- 
vised that: “It is better to seek the foun- 
tains than wander down the rivulets.” He 
saw that the Coke system was one that 
wandered down the rivulets. It was wrong 
on principle. All Europe has adopted the 
civil law. England, though it has not done 
away with Coke and Blackstone, has made 
the civil law of Rome the common law of 
England. Still England yet feels the need 
of further reform, for it clings to the old 
fetish of following precedent, even though 
its greatest philosopher of the law told her 
very plainly, when he proposed to have de- 
cisions as a part of his system, that the 
precedents they should follow should be 
fixed. 





300 


CENTRAL LAW . JOURNAL 


No. 17 








Let us learn from the greatest jurispru- 
dents the world ever know. In Justinian’s 
time there existed much the same condition 
in regard to the law as is before us to-day, 
in a different way. In his time there were 
about forty different authorities of nearly 
equal dignity and the conflict of these au- 
thorities had brought confusion in the af- 
fairs of the empire. No lawyer knew when 
he would meet with an authority of equal 
dignity with the one upon which he relied, 
and the judge was in a predicament as to 
which he should honor. Says John Lord, 


Vol. 3, p. 49, of Beacon Lights of History: 


“Justinian thereupon authorized Tribon- 
ian to prepare, with the assistance of six- 
teen associates, a _ collection of extracts 
from the writings of the most eminent jur- 
ists, so as to form a body of law for the 
government of the empire, with power to 
select and omit and alter; and this immense 
work was done in three years and published 
under the title of the Digest and Pandects. 
This body was directed to avoid all conflicts 
of the authorities,” that is, to bring about 
a concord of the authorities. It was at 
first decided to give ten years to the work. 
It was a shame that ten years could not 
have been given to it. But the need for a 
reformation in the laws was so great and 
causing so much discontentment, that, the 
work was rushed-through. McKenzie says: 
“While it is badly arranged as was to be 
expected from the haste with which it was 
compiled, it was all there, however. Most 
of the work was done by one man, Tribon- 
ian.” 


It has already been proposed that we let 
the federal government lead the way, at 
least with respect to matters of procedure, 
and follow the Baconian idea of Rules and 
Decisions. ‘This, of course, needs the di- 
rection of a master mind ; have we any such 
in our midst? 


W. A. GARDNER. 
Farmington, Mo. 





PARENT AND CHILD—IMPUTABLE 
NEGLIGENCE. 
{ 
MORGAN v. AROOSTOOK VALLEY R. CO. 


Supreme Judicial Court of Maine. Sept. 9, 1916. 
98 Atl. 628. 


The negligence of the parents or custodians 
of a child of too tender years to be required to 
exercise any care under any circumstances is im- 


putable to the child who suffers injury there- 
from. 


SAVAGE, C. J. The plaintiff, a child less 
than two years old, was run over and seri- 
ously injured by an electric motor engine on 
the defendant’s road, and brings this action 
to recover damages, on the ground of alleged 
negligence. The verdict was for the plaintiff, 
and the case comes before this court on the 
defendant’s motion for a new trial. The only 
grounds of nonliability argued are that the de- 
fendant’s servants operating the motor were 
not negligent, and that the negligence of the 
child’s parents should be imputed to her as 
contributory negligence. 

It seems to be conceded that this child, less 
than two years old, was not of sufficient age 
to exercise any care under any circumstances. 
And we think it should be so declared as a 
matter of law. This being so, the action cannot 
be defeated by the plaintiff’s own conduct. 
But in such a case a duty devolves upon the 
parents or legal custodians of a child to exer- 
cise reasonable care in protecting it and keep- 
ing it off the streets and other places of dan- 
ger. And,’ in case of failure to exercise such 
care, the negligence of the parents or cus- 
todians is imputable to the child who suffers 
injury thereby. But parents are holden only to 
the exercise of reasonable care. And what is 
reasonable care depends upon the facts and 
circumstances, and sometimes in part, even, 
upon the financial condition of the family. No 
exact rule can be laid down. These principles 
were carefully considered and declared, and 
the authorities collated and discussed, in Grant 
v. Bangor Ry. & El. Co., 109 Me. 133, 83 Atl. 
121, and require no further elaboration. 

The house of Mr. Morgan, the plaintiff’s 
father, fronted on Roosevelt avenue. The yard 
surrounding it was inclosed by a wire fence 
made to keep the plaintiff, and another child a 
little older, off the street. Apparently when 
made it was child-tight. There were three 
gates, one opening upon the street, and they 
were so fastened that the children could not 
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open them. After the accident the father dis- 
covered one place where the earth underneath 
the fence had fallen away so that a child by 
pressing out the wire netting could crawl out 
under. But this was not known before. Prior 
to the accident the plaintiff had been playing in 
the yard. The mother was washing in the 
shed at the rear of the house. A few minutes 
before the accident the groceryman came, and 
when he left the mother says she went out to 
see that he fastened the front gate and to see 
if the other gates were closed. The mother 
says further that not more than five minutes 
before the accident the plaintiff came to the 
shed and wanted her coat put on, and that a 
neighbor who was there put it on for her, and 
that the plaintiff then went out, and was not 
seen again. Two of the train crew say that 
the front gate was open at the time of the 
accident. How the plaintiff got out is not 
known: The defendant in argument suggests 
that the stories of the mother and the trainmen 
may all be true, and that the neighbor left the 
gate open as she went in. But it urges, never- 
theless, that it was negligence on the part of 
the mother to,permit the child to run about 
unattended so near a dangerous track, at a 
time of day when a train might be expected, 
without knowing that the gates and fences 
were so arranged that the child could not stray 
away. 


Upon the evidence the question whether the 
mother exercised reasonable care was for the 
jury, and we think their conclusion in the af- 
firmative is sustainable. 

One ground of the motion for a new trial is 
that the damages awarded were excessive. 
The plaintiff has lost the fingers of her left 
hand. The third and fourth were removed to 
the wrist joint, the middle finger to the knuckle 
joint. The motion of the wrist, what there is 
left of it, is impaired and restricted. The left 
foot was cut off at the center of the instep. 
She suffered three surgical operations. Under 
these circumstances, we cannot say that the 
verdict for $6,500 is so large as to require the 
interposition of the court. 


Motion for a new trial overruled. 


Note.—Negligence of Parents Imputable to 
Child—The case of Grant v. Bangor Ry. & Elec- 
tric Co., 109 Me. 133, 83 Atl. 121, was a case 
where the action was for the death of a child, and 
it might be thought ,that the principle of impu- 
tability to child of negligence of its parents would 
apply in that class of cases, when it might not 
apply where a child was suing in its own behalf. 
At most, however, negligence of parents is to be 
judged according to the circumstances of each 





case. Thus in the Grant case it was said: “No 
hard and fast rules as to the care of children can 
be laid down and the financial condition of the 
family and the other cares devolving upon the 
parents are not to be ignored.” 


In Neff v. Cameron, 213 Mo. 350, 111 S. W. 
1139, 18 L. R. A. (N. S.) 320, it was said: “The 
whole doctrine of imputed negligence has been as 
thoroughly exploded as any heresy ever was. It 
was originally founded on (what for want of a 
better expression we may call) a fiction of the 
law, that the one in whose care the infant is, is 
its keeper and agent. * * * But the theory of 
agency is flatly unsound. The custodian of an 
infant is the agent of the law, and not the agent 
of the infant.” The original case in this country 
holding to imputed negligence is said to be Hart- 
field v. Roper, 21 Wend. 615, 34 Am. Dec. 273, 
but a note in L. R. A. (N. S.) supra, at page 
320, asserts that since 1892 state decision has been 
quite generally the other way. The Neff case 
concludes with stating that: “It is not too strongly 
put to say that the doctrine of this court is settled 
that negligence of the parent cannot be imputed to 
an infant where the infant sues in his own right 
for a wrong done. If the parent sues in his own 
right, a radically different situation is presented.” 
We may imagine this would be true whether the 
parent sues for loss of services or for the death 
of the child, and if others share in the recovery 
they also ought to be bound as the parents are. 
In support of non-imputability, a great number 
of cases are cited in the note, supra, viz., from 
West Virginia, Arkansas, New Jersey, Georgia, 
Illinois, Indiana, Kansas, Texas, Washington, 
Iowa, Michigan, Florida, Oklahoma, Kentucky, 
North Carolina, Virginia. Minnesota repudiates 
the earlier rule it followed in Mattson v. Minn. 
& N. W. R. Co., 95 Minn. 477, 104 N. W. 443, 70 
L. R. A. 503, 111 Am. St. Rep. 483, 5 Ann. Cas. 
498, This case speaks of Robinson v. Cone, 22 Vt. 
213, 54 Am. Dec. 67, as being the first case to 
repudiate the doctrine in Hartfield v. Roper, 
supra, calling it “unsound in principle and at 
variance with the general rules of law applicable 
to the rights of infants.” 


In Westbrook v. M. & O. R. Co., 60 Miss. 560, 
6 So. 321, 14 Am. St. Rep. 587, it is said: “When 
the action is brought by the infant or for hi¢ 
benefit, the better rule is that the negligence or 
misconduct of the parent or custodian of the child 
shall not be imputed to the child. * * * Infants 
have legal rights distinct from their parents, 
which are carefully protected by the law. * * * 
Indeed, it seems that the negligence or derelic- 
tion of the parents or guardians of children, 
instead of being a justification for others to 
abuse or misuse the children, should have a 
contrary effect, both by law and morals, * * * * 
If a child should be abandoned by his parents 
and thrown out as a mere waif on society, it is 
not possible, it seems to us, that one who negli- 
gently inflicts an injury on it can be heard to 
invoke the parents’ crime to shield him from 
liability for such wrong. It seems repulsive to 
our sense of justice that because the parent is 
negligent of the child others may with impunity 
be equally negligent of its helplessness and equal- 
is quoted approvingly from Government St. R. 
ly indifferent to its necessities.” This last sen- 
tence is quoted approvingly from Government St. 
R. Co. v. Hanlon, 53 Ala. 70. It does, however, 
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seem, that this language would apply better to a 
case of willful tort than unintentional negligence, 
or if recovery could be had by the child for in- 
jury therefrom, then there ought to be some right 
of recovery against a negligent parent by one 
who has been made to answer to the child. But 
for his negligence the child would not have been 
injured at all. 

But it has been held that even where an ad- 
ministrator sues for the death of an infant, the 
negligence of parents is no more a bar to re- 
covery than if the suit was for the child’s own 
benefit. Bradshaw v. Frazier, 113 Iowa 579, 85 
N. W. 752, 55 L. R. A. 258, 86 Am. St. Rep. 304; 
Gigoux v. Yamhill County, Ore., 144 Pac. 437; 
McDonald y. O’Reilly, 45 Ore. 580, 78 Pac. 753. 

But Ploof v. Burlington Traction Co., 70 Vt. 
509, 41 Atl. 1017, 43 L. R. A. 108, holds, that 
Vermont statute giving to parents the right to 
recover for death of a child, not being a remedy 
te recover for the estate of deceased, made their 
negligence contributing to the child’s death a bar 
to their action. C. 








CORRESPONDENCE. 


CARS LOADED WITH GRAVEL FOR BAL- 
LASTING INTERSTATE TRACK. 


Dear Mr. Editor: 


As related to the decision in Hein v. Great 
Northern, 159 N. W. 14, referred to by you under 
“Notes of Important Decisions,” 83 C. L. J. 220, 
see Bruckshaw v. C. R. i. & P., 155 N. W. 273; 
Holmberg v. R. R. Co., 155 N. W. 504, and C. 
R. I. & P. v. Wright, 36 Sup. Ct. Rep. 185. I 
have not seen the text of these decisions, but 
am inclined to think from the syllabi you pub- 
lish in your weekly review that they support 
the Hein case. Yours truly, 

G. E. McCaueHan, 

Long Beach, Calif. 


NOTE.—The Hein case concerned the hauling 
of cars across state lines and the injury of an 
employe in that work. The cars weré loaded 
with gravel for repair of a track used in inter- 
state transportation. The Wright case referred 
to concerned the repair of a locomotive used 
in interstate and intrastate traffic. In holding 
this was employment under federal Employers’ 
Liability Act, the opinion refers to several cases 
within and without the act. Among those with- 
out the act was an injury to an employe in 
hauling an interstate train in purely intrastate 
work, and where a miner in a colliery operated 
by an interstate company mined coal for in- 
terstate trains. The cars loaded with gravel 
seem more like this latter case. The gravel 
was intended to be used in improving the 
track, just as the coal was intended for use of 
an interstate engine. State cases are only ad- 
visory in their nature.—Editor. 





ITEMS OF PROFESSIONAL 
INTEREST. 


RECENT DECISIONS BY THE NEW YORK 
COUNTY LAWYERS’ ASSOCIATION— 
COMMITTEE ON PROFESSIONAL 
ETHICS. 

QUESTION No. 113. 

Fees—Division of attorney’s fees with in- 
formant—disapproved. 

Relatione to Third Person—Compensation of 
layman for information facilitating collection 
of judgment; how made. 

Some years ago I obtained a judgment for 
a client, but was never able to collect it, and 
thereafter lost track of the judgment debtor. 

Recently a firm of laymen gave to my client 
information as to the present location of the 
judgment debtor and as to property out of 
which the judgment could be made good- 

I, thereupon, acting under this information, 
issued an execution to the sheriff and collected 
the money. 

The informants now claim that they are 
entitled to be paid for the work performed by 
them, and for the information given which 
resulted in the collection of the judgment; and 
I am of the opinion that they are entitled to a 
fair compensation. 

Would it be proper for me to pay these peo- 
ple a fair compensation for their services, or 
would this be considered splitting a fee with 
a layman? I might add that my client signed 
an agreement authorizing these laymen to bring 
an action to collect the judgment for a con- 
tingent fee of 50 per cent, but this was before 
I was instructed to proceed. 

ANSWER No. 113. 


The Committee, of course, does not approve 
of any subterfuge to deprive the informant of 
just compensation, but in its opinion the divi- 
sion of the attorney’s fee with the informant 
is improper. Any compensation to the inform- 
ant should be paid by the client. The Commit- 
tee sees no objection to an equitable adjust- 
ment of the attorney’s fee to enable his client 
to compensate the informant. 


QueEsTION No. 114. 

Advertising; Solicitation—by attorney con- 
cerning separate business carried on by him— 
its form and limitations. 

Employment—Engagement by attorney in 
loan-brokerage and real estate business—not 
favored. 

In the opinion of the Committee is there any 
professional impropriety in a lawyer, while in 
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active practice, also carrying on a loan-broker- 
age and real estate business, and advertising 
such business, stating that the advertiser has 
money to loan and property to sell? 


ANSWER No. 114. 


In the opinion of the Committee, a lawyer 
should always conduct himself, in all of his 
undertakings, with due observance of the stand- 
ards of conduct required of him as a lawyer. 
The carrying on of a loan-brokerage and real 
estate business by a lawyer, while in active 
practice, is not, in the opinion of the Commit- 
tee, condemned by any accepted standard in 
the profession in this country. Since, for the 
reason stated, the carrying on of the business 
cannot be condemned, the advertising of the 
business is not essentially improper, if the 
advertisement be in such form as to avoid the 
interpretation that it is a solicitation of pro- 
fessional employment, or the solicitation of 
business or employment because the advertiser 
is a lawyer. The Committee, however, does 
not favor the practice described in the ques- 
tion, beacuse in its opinion such practice has 
a tendency to lower the essential dignity of the 
profession. 


QUESTION No. 115. 

Advertising ; Publicity—Advertisement solicit- 
ing employment to give publicity for lawyers 
and clients. 

An attorney has directed the attention of the 
Committee to the following advertisement: 

“Publicity 
of the right sort for Lawyers and 
their Clients. 


All services confidential. 
Address Box ——, this office.” 
and asks: 
“Does not this ask lawyers to engage in prac- 
tices directly contrary to the Rules of Ethics?” 


ANSWER No. 115. 


Notwithstanding the advertisement mentions 
“publicity of the right sort,” it is the opinion 
of the Committee that the adoption of such 
methods suggests the promotion of the im- 
proper discussion of pending litigation and the 
improper puffing of lawyers,—in direct contra- 
vention of the recommendation of Sections 20 
and 27 of the Canons of Ethics of the American 
Bar Association. 

[Note: The Committee is advised that the 
advertisement has been voluntarily discon- 
tinued, upon this criticism of its import.] 





HUMOR OF THE LAW. 


Judge—Anything to say? 

Prisoner—Well, not meself, me lord. But 
if you’ll allow me little daughter here to recite 
a passage out of “The Merchant of Venice.” 


“Well, Tump,” said Squire Rickadoo, “you 
are charged with assault and battery on the 
person of Gin Johnson. How do you plead— 
guilty or not guilty?” 


“Uh—well, sah, I dunnuh!” frankly confessed 
the malefactor. “Dunnuh which I is, yo’ 
honah, uh-kaze why: Dis yuh spin’lin’ lookin’ 
lawyer dat’s offendin’ me says he’s gwine to 
git me ’quitted so swift ’twill make mah head 
swim; but, ’twixt me and you’, sah, I’s plenty 
s’picious o’ dese yuh sappy young ’torneys dat’s 
so fiddlin’ sho’ ’bout things. Dese joovenile 
lawyers means all right, but dey sho’ does leve 
to practice on a pusson. So I says, yo’ honah, I 
dunnah whadder I’s guilty or not; and I ’scus- 
ably axes yo’, as man to-man, which yo’ 
reggin’ will be de easiest for me in de long 
end?”—Kansas City Bar Monthly. 


The St. Louis lawyer who sued his laundry- 
man in a justice court and got a judgment for 
$35 because the suit he sent to the laundry to 
be pressed came back several sizes too small is 
setting a bad precedent. What if the clients 
whose suits have shrunk under lawyers’ press- 
ing should take a notion to sue for shrinkage! 

The lawyer testified that he sent a perfectly 
good suit to the laundry with instructions to his 
laundryman to press it. The laundryman press- 
ed it. The outcome was not at all satisfactory 
to the lawyer. He did not get out of the trans- 
action anything like he should have had. So 
he sued and the laundryman will have to hand 
over $35. 

Many’s the time that a client has gone to a 
lawyer with a perfectly good suit and has told 
him to press it and the lawyer has pressed it, 
and by and by, when it has been pressed to a 
decision, the client found that it had shrunk, oh, 
so much. 

Laundrymen say it is hard to press some 
kinds of suits without shrinking them. It seems 
to be hard for lawyers to press any kind of 
suits without shrinking them. It sometimes 
happens that the client, after the press- 
ing process, discovers himself in the plight of 
having no suit and yet owing the lawyer for 
pressing it—St. Louis Post-Dispatch. 
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1. Adoption—Formal Adoption.—That testa- 
tor took into his family a girl of tender years, 
but never formally adopted her, but referred to 
her in his will as his adopted daughter, does 
not give her the legal right of inheritance.— 
Dorsett v. Vought, N. J., 98 Atl. 248. 

2. Attorney and Client—<Authority of Client. 
-—If agreements of counsel relating to payment 
of jury fee in husband’s action for divorce and 
to the passing of the case were in fact made by 
defendant's counsel, it was immaterial that de- 
fendant was without knowledge thereof.—Mc- 
Conkey v. McConkey, Tex., 187 S. W. 1100. 


3. Infants.—An attorney who is represent- 
ing interests antagonistic to infant clients can- 
not give binding consent to a decree against 
the infants, and decree based on such consent is 
ar, wawer v. Bradley, U. S. C. C. A., 233 

ed. 721. 


4. Principal and Agent.—An attorney who 
occasionally collected the interest on mortgages 
left in his office and advised the owners re- 
garding other loans, held unauthorized to sell 
them.—Leithoff v. Dennis, N. J., 98 Atl. 242. 

5. Written Notice —Where attorneys hand- 
ed a copy of a written compensation contract 
to defendant, there was a sufficient compliance 
with Rev. St. 1909, §$ 965, requiring written no- 
tice of an attorney’s interest in his client’s 
cause of action.—Simpson vy. Federal Lead Co., 
Mo., 187 S. W. 1123. 


6. Bailment—dAction by Bailor—Where hus- 
band stores with bailee for hire box of house- 
hold goods, part 6f which belong to his wife, 
and it is not disclosed to bailee that any part 
of the articles belong to the wife, husband may 
recover in his own name damages for loss of 
ge © ppcaeete ces v. Gudgel, Okla., 158 

ac, 


4. Damages.—In action against bailee for 
hire for loss of goods ——- no market value, 
measure of damages is such reasonable value 
as they had to the owner from the nature and 





condition of the goods and purpose to which 
they were adapted and used.—Stack v. Gudgel, 
Okla, 158 Pac. 1144. 


8. Bankruptcy—Distribution.—Where there 
was not sufficient stock in the box of bankrupt 
stock brokers or hypothecated to cover all long 
customers, such customers have no right to 
specific stock, though other long customers de- 
manded no specific stock.—In re Pierson, U. S. 
Cc. C. A., 233 Fed. 619. 


9. Independent Suit.—One claiming title to 
and right of possession of land also claimed by 
trustee in bankruptcy as part of the estate is 
entitled to a trial by independent suit at law or 
in equity, as distinguished from a summary 
proceeding in bankruptcy.—Peters v, Bowers, 
Colo., 158 Pac. 1101. 

10. Lien.—Claim for lien on chattels filed 
pursuant to Rem. & Bal. Code Wash. §§ 1154, 
1155, will be denied, where filed as if the chat- 
tels, which were constructed under several con- 
tracts, were constructed under one.—In_ re 
Shute, U. S. D. C., 233 Fed. 544. 


11. Preference.—Extension of credit to a 
bankrupt for the price of stocks which were 
sold to it for cash, held to constitute the seller 
a general creditor, and to render a mortgage 
given to secure the price a voidable preference. 
—Security Trust & Sav. Bank v. Wm. R. Staats 
Co., U. S. C. C. A., 233 Fed. 514. 


12. Title to Property.—Title to goods -con- 
signed to owner who subsequently becomes 
bankrupt does not pass to trustee in bank- 
ruptecy, and bail trover may be maintained by 
true owner against purchaser of such goods at 
bankrupt sale.—Gray v. A. W. Martin & Co., Ga., 
89 S. E. 540. 

13. Trustee.—Where trustee in bankruptcy 
collected sums due on installment contracts as- 
signed by bankrupt, held that court should not 
order trustee to pay same to assignees, but 
should either determine rights of parties or 
have trustee resort to plenary suit in some 
court of competent jurisdiction for that pur- 
pose.—In re Barker Piano Co., U. S. C. C. A,, 
233 Fed. 622. 


14, Wages.—The claim of a mining engi- 
neer for unpaid salary, held not entitled to 
priority, in Bankruptcy Act, § 64b (4), provid- 
ing for priority of claims for wages due a 
workman, clerk, or servant.—In re Gay v. Stur- 
gis, U. S. D. C., 233 Fed. 604. 

15. Bills and Notes — Indorsement. — The 
words, “I transfer my right, title, and inter- 
est in same,” signed on back of a note, is not 
a qualified indorsement, but renders signer lia- 
ble as ordinary indorser.—Copeland v. Burke, 
Okla., 158 Pac. 1162. 

16.——Public Policy.—Contract between hus- 
band and wife, whereby part consideration for 
his note was that wife should not file answer 
to his cross-complaint for divorce and should 
make no defense to the action, was void as 
against public policy, notwithstanding exist- 
ence of legal grounds for divorce.—Hood v. 
Roleson, Ark., 187 S. W. 1059. 

17. Boundaries — Recognition of Line.—A 
boundary fence between city lots, two feet from 
the line as it appears on map by which lots 
were conveyed, will be treated as true boun- 
dary line, where it has been recognized as such 
for 40 years.—Granada v. D’Allesandro, N. Y., 
160 N. Y. Sup. 602. 

18. Brokers—Commissions.—Real estate com- 
missions become due, en no other time is 
specified, upon the intending purchaser and de- 
fendant executing the contract of purchase, al- 
though defendant’s defective title prevents him 
from completing the transaction.—Stone v. Mc- 
Connell, Mo., 187 S. W. 884. ’ 

19.——Conversion.— Where bankrupt = stock 
brokers, commissioned to purchase stock for a 
customer, never made the purchase, they are 
guilty of a conversion of the customer’s money, 
and are liable for the full sum paid for the 
stock, instead of the value of the stock on the 
last day the Stock Exchange was open before 
the 7 patie re Pierson, U. S. C. C. A., 233 

ed. 619. 


20. Procuring Cause.—The law that a brok- 
er must show himself to be the efficient and 
procuring cause of the sale does not strictly 
apply to a contract of employment by one 
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broker of another upon a basis of division of 
commission as compensation.—Armstrong v. J. 
H. Webber & Co., Wash., 158 Pac. 957. 


21. Carriers of Live Stock—Delivery.—That a 
railroad had for a long time always delivered 
shipments of cattle before a certain hour at a 
certain market destination, and that it knew 
that such shipments delivered later could not 
be sold on the day of receipt, does not prove 
an agreement to deliver such shipments at such 
as v. Boston & M. R. R., N. H., 98 


22. Negligence.—Under live stock shipping 
contract, carrier held not exempt from the re- 
sults of its own negligence and, if ordinary 
care required, bound to protect the stock from 
injury until the shipper could unload it, or to 
unload the stock itself.—Chicago, R. I. & G. Ry. 
Co. v. Pavillard, Tex., 187 S. W. 998. 

23. Carriers of Passengers—Termination of 
Relation.—The relation of carrier and passen- 
ger does not terminate until the passenger has 
reached his destination, alighted from the train, 
and has had a reasonable opportunity to leave 
the place where passengers are discharged.— 
Spofford v. Central R. Co. of New Jersey, N. J., 
98 Atl. 246.. 

24. Common Carriers—Exclusive Privileges. 
—A_ railroad and depot company may lawfully 
exclude some hackmen or carriers of baggage 
from entering its grounds or station for the 
purpose of soliciting patronage, while it gives 
to others the exclusive privilege of doing so.— 
Skaggs v. Kansas City Terminal Ry. Co., U. S 
D. C., 233 Fed. 827. 

25. Chattel Mortgages — Agency. — Where 
mortgagor of crop, under agreement with mort- 
gagee, removed crops from land and delivered 
them to defendant for sale in name of mortga- 
gee, held, he was agent of mortgagee, and, 
though he delivered crops in his own name, the 
mortgagee’s lien was not lost under Civ. Code, § 
2972, providing that crop liens continue so long 
as the crops, though severed, remain on the 
land.—Crosby v. Fresno Fruit Growers’ Co., Cal., 
158 Pac. 1070. 

_ 26.—Application of Payments.—Where a cred- 
itor held chattel mortgages on a debtor’s cotton 
and stump puller, a credit obtained by deliver- 
ing some of the mortgaged cotton to the mort- 
gagee should be applied on the cotton mort- 
gage.—Jenkins v. Morgan, Tex., 187 S. W. 1091. 

27. Exchange of Property.—Chattel mort- 
gage provision allowing mortgagors to swap or 
exchange mortgaged property, the property se- 
cured in exchange to stand in place of the ex- 
changed property, is valid between the parties. 
—Bright v. Mack, Ala., 72 So. 433. 

28. Junior Mortgage.—Where the holder of 
a purchase-money note secured by a recorded 
mortgage retook the property at an agreed val- 
uation, to be applied on the debt, and canceled 
the note, and sold the property to another, the 
latter took title as against a junior mortgage 
made by the original buyer and unforeclosed 
when the property was returned, provided the 
value at that time did not exceed the purchase 
money due, and there was no _ fraud.—Read 
Phosphate Co. v. Brooks, Ga., 89 S. E. 528. 

29. Commerce—Constitutional Law.—St. 1915, 
p. 1163, relating to branding of imported eggs, 
cannot be sustained as a valid exercise of the 
police power, but is void as interfering with 
foreign commerce; its obvious purpose being to 
discriminate against imported eggs, and not to 
protect public health.—Ex parte Foley, Cal., 158 
Pac. 1034. 

30. Federal Employers’ Liability Act.—A 
railroad’s painter, using a paint gun to paint 
engines and cars used in interstate transporta- 
tion, was engaged in interstate commerce with- 
in the Federal Employers’ Liability Act.—Balti- 
more & O. R. Co. v. Branson, Md., 98 Atl. 225 

31. Constitutional Law—Special Tax Bills.— 
Special tax bills for sewer construction being 
legislative assessments, no notice to property 
owners of proceedings eye in their issu- 
ance is necessary, within the inhibition against 
depriving one of property without due process 
of law.—Mullins v. Mt. St. Mary’s Cemetery 
Ass’n, Mo., 187 S. W. 1169. 

32. Corporatfons—<Acceptance of Benefits.— 
Where agents obtained stock subscription for 
corporation through fraud, if the company ac- 

















cepts benefits of misrepresentations, it is liable 
for the fraud.—McLean v. Southwestern Cas- 
ualty Ins. Co. of Oklahoma, Okla., 159 Pac. 660. 


33.——Corporate Seal—The contract of the 
president of a corporation evidenced by note 
signed in name of corporation with seal, by the 
president, binds the corporation.—Spiller-Beall 
Co. v. Hirsch, Ga., 89 S. E. 587. 


34. Gratuities —Majority stockholders may 
not cause the corporation to pay gratuities, un- 
authorized by by-laws or charter, to one of their 
number, whether or not such payment is for 
valuable services rendered.—G. W. Jones Lum- 
ber Co. v. Wisarkana Lumber Co., Ark., 187 
S. W. 1068. 

35. Organization.—Where the organizers 
of a corporation paid for their stock by convey- 
ance of land of inferior value, plaintiff, who 
purchased stock from one organizer, was not a 
creditor of the corporation.—La Veine v. Tiffany 
Springs & Land Co., Mo., 187 S. W. 1186. 


36. Ownership of Stock.—That one corpora- 
tion owns all the stock of another does not 
make them the same, nor does it pass to one the 
property of the other, nor render one liable 
for acts of the other.—Erickson v. Minnesota & 
Ontario Power Co., Minn., 158 N. W. 979. 


37. Subscription.—That one of several sub- 
scribing stockholders had an agreement that 
no assessment would ever be levied on his un- 
paid stock, and that he would not be required 
to pay any more thereon, was not such fraud 
as would release the liability of other subscrib- 
ers.—Bergman v. Evans, Wash., 158 Pac. 961. 


38. Covenants—Building Restriction—A 20- 
family apartment house, with a flat roof, about 
46 feet high, with the usual improvements, 
cannot be deemed “a detached dwelling house 
constructed for one family only.”—Dollard v. 
Whowell, N. Y., 160 N. Y. Sup. 544. 


39. Criminal Law— Constitutional Law. — 
Laws 1911, c. 133, § 20, as to giving informa- 
tion after automobile accident, is not uncon- 
stitutional as violating Bill of Rights, art. 15, 
by requiring accused to furnish evidence which 
might be used against him in a criminal pro- 
ceeding.—State v. Sterrin, N. H., 98 Atl. 482. 

40. Damages—Elements of.—The expenditure 
by plaintiff in searching and developing water 
on his ranch made necessary by defendant’s in- 
terference with his easement to a water right 
Was not a proper element of damage, where no 
showing was made that the improvements varied 
the difference in the value of the land with 
and without water, or the difference in the ren- 
tal value.—Cheda v. Bodkin, Cal., 158 Pac. 1025. 

41. Evidence.—The mere opinion of an 
agent selling on commission as to what sales he 
could have made, but for breach of contract, 
does not afford sufficient certainty to be the 
basis of recovery in damages.—Findlay Brick 
Co. v. American Sewer Pipe Co., Ga., 89 S. E. 635. 

42. Fright.—Fright is an element of dam- 
ages where it accompanies or follows a wrongful 
physical injury.—Easton vy. United Trade School 
Contracting Co., Cal., 159 Pac. 597. 

43. Measure of.—Where policy provides for 
payment of stated sum and monthly installments 
until a certain sum is paid, and states com- 
muted value of installments, beneficiary is en- 
titled on insurer’s breach to recover present 
value of installments, with interest at legal 
rate from date of demand.—Metropolitan Life 
Ins. Co, v. Day, Ga., 89 S. E. 576. 


44. Death—Excessive Verdict.— Verdict in 























favor of widow for $16,000 under federal Em- 


ployers’ Liability Act for death of conductor 
who was earning $113 a month and had an ex- 
pectamcy of 34 years, plaintiff being younger, 
held not excessive.—Phillips v. Union Pac. R. Co., 
Md., 158 N. W. 966. 

45. Personal Representative.—Under feder- 
al Employers’ Liability Act, widow could not, as 
an individual, sue husband’s employer for his 
death, but action must be brought by personal 
representative of decedent.—Hein v. Great 
Northern R, Co., N. D., 159 N. W. 14. 

, 46. Descent and Distribution—Contingent Re- 
mainder.—Where there is a contingent remain- 
der to a definite person who dies intestate before 
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the contingency occurs, the estate descends to 
his heirs in esse at his death—Myers v. Mc- 
Clurg, Md., 98 Atl. 491. 


47. Diveree—Appeal and Error.—Error can- 
not be predicated on the alleged conflict in the 
verdict which found the mother entitled to a 
divorce and custody of two girls, but not a fit 
and proper person to have custody of a boy; no 
actual conflict necessarily following from such 
findings.—Hunter v. Hunter, Tex., 187 S. W. 1049. 


48. Connivance.—A husband’s desire to be 
rid of his wife, allowing her to pursue her own 
course, and failing to prevent her from commit- 
ting adultery, is not such connivance as pre- 
vents him from securing a divorce.—Dilatush v. 
Dilatush, N. J., 98 Atl. 256. 


49.—_—_Contempt.—A marriage in New Mexico 
by a person divorced in Colorado, where such 
marriage would be unlawful, does not render 
such person guilty of contempt of the court 
granting the divorce in Colorado and subject to 
punishment on return to such state.—Crouse v. 
Wheeler, Colo., 158 Pac. -1100. 


50. Evidence.—Where suit for divorce for 
desertion is brought within one month after ex- 
piration of statutory period, testimony that de- 
fendant was paroled from insane asylum in 
custody of his brother on condition that he 
should not be allowed to go to the home where 
his wife was living for 90 days, which had not 
expired when suit was brought, is relevant.— 
Siniard v. Siniard, Ga., 89 S. E. 517. 


§1. Vacating Judgment.—The allegations 
that a divorce action was fraudulently conceived 
and prosecuted to obtain money from the de- 
fendant, that plaintiff's evidence therein had 
been false and perjured, and that she had been 
guilty of adultery are insufficient under Rem. 
& Bal. Code, § 465 et seq., to establish the de- 
fendant’s right to a vacation of the judgment 
granting divorce.—Cooper v. Cooper, Wash., 158 
Pac. 1007, 

52. Fixtures—Trade Fixture—A glass show 
window, which is a permanent part of the store 
building, is not a mere trade fixture, but a part 
of the “realty.”—Chapman v. I. Silver & Bro., 
Ga., 89 S. E. 690. 


53. Frauds, Statute of—Debt of Third Person. 
—wWhere seller of coal attempted to hold vendee 
of buyer on promise to pay therefor, without re- 
leasing buyer, he could do so only on a promise 
in writing.—Atlas Coal Co, v. Tompkins, Kan., 
158 Pac. 1106. 

54. Fraudulent Conveyances—Husband and 
Wife.—Where a conveyance by a husband to his 
wife left the former without any property sub- 
ject to execution and the wife paid only a part 
of the agreed consideration, the conveyance 
was fraudulent as to creditors.—Blakemore v. 
Edmondson, Ark., 187 S. W. 912. 


55. Guaranty—Consideration.—Guaranty en- 
tered into at same time with original obligation 
or with acceptance thereof by guarantee forms 
part of consideration of contract, and no other 
consideration of guaranty need exist.—Marshall 
v. State, Okla., 158 Pac. 1166. 

56. Homicide—Evidence—In a prosecution 
for uxoricide, evidence of accused’s meretricious 
relations with another woman and his expressed 
pleasure in such relations is properly received. 
—State v. Crivelli, N. J., 98 Atl. 250. 

57. Evidence.—Evidence that on his arrest 
shortly after the homicide accused was drinking 
is admissible.—Mulligan v. State, Ga, 89 S. E. 
641. “A 

58.——-Implied Malice.—A conviction of mur- 
der in the first degree may rest upon implied 
malice, where willfulness, deliberation and pre- 
meditation were also shown.—Carmichael v. 
State, Ala., 72 So. 405. 

59. Motive. — Deceased’s separation from 
his wife and accused’s frequent presence with 
her is admissible as bearing upon the relation 
existing between the parties and as furnishing a 
possible motive for the murder.—Patton v. State, 
Ala, 72 So. 401. 

60. Husband and Wife—Authority of Wife. 
Letter by husband to family physician request- 
ing loan to wife for particular purpose is not 





sufficient authorization for wife to sign, with- 
out husband’s knowledge, notes for sum largely 
in excess of loan contemplated.—Williams v. 
Douglas, La., 72 So. 455. 


61.——-Community Property. — Interest ac- 
quired by husband, as a member of the commun- 
ity of himself and wife, in contracts for pur- 
chase of realty by assumption of mortgage, cash 
payment, and payment of any balance in install- 
ments, was forfeited by husband’s noncompli- 
ance with the contract and subsequent declara- 
tion of forfeiture and re-entry by the vendor.— 
Converse v. La Barge, Wash., 158 Pac. 958. 


62. Equity.—Where a husband was led by 
deception of his wife to believe that she intended 
to continue the marriage relation when in fact 
she intended to divorce him, and conveyed to 
her all his property, and she thereafter divorced 
him, held, the court of equity will relieve him 
of the fraud and decree an equitable division 
Ea property.—Judd v. Judd, Mich., 158 N. W. 


63. Insuranece—Coinsurance.—Coinsurance is 
a relative division of risk between the insurer 
and the insured, dependent upon the relative 
amount of policy and the actual value of prop- 
erty, and taking effect only when the actual loss 
is partial and less than the amount of the policy; 
the insurer being liable to the extent of the 
policy for a loss equal to or in excess of that 
amount.—Buse vy. National Ben Franklin Ins. 
Co. of Pittsburg, Pa., N. Y., 160 N. Y. Supp. 566. 


64.——Construction.—A life insurance agency 
contract which fixes no date or time for its dura- 
tion, and in which the agent has no coupled in- 
terest in the subject-matter is determinable at 
will, regardless of the agent’s understanding to 
the contrary.—Fass v. Atlantic Life Ins. Co., S. 
c., 89 S. E. 558. 


65. Policy.— Where every part of habitable 
portion of building was let to and occupied by 
tenants when cornice fell and injured pedestri- 
ans, policy, stipulating indemnity for owner, 
providing it was issued with understanding that 
assured was the owner, but not in occupation 
or control of the property, covered the case.— 
De Mun Estate Corp. v. Frankfort General Ins. 
Co., Mo., 187 S. W. 1124. 


66. Waiver.—Where fire policy declared 
that no provision or condition of the policy 
should be waived by any act of insurer relating 
to appraisal of loss, insurer’s investigation of 
loss by an adjuster did not waive forfeiture for 
insured’s failure to furnish proofs of loss.— 
Smith v. Western Assur. Co. of Canada, Ga., 89 
S. E. 633. . 


67. Waiver.—A fire insurance adjuster is 
presumably authorized to waive proofs of loss 
by denying the company’s liability.—Popa v. 
Northern Ins. Co. of New York, Mich., 158 N. W. 
945. 


68. Waiver.—A fire insurance policy provi- 
sion, that suit could not be brought within 60 
days after presentation of the proofs of loss, is 
waived by the company’s denial of liability.— 
Popa v. Northern Ins. Co. of New York, Mich., 
158 N. W. 9465. 


69. Imtoxicating Liquor—Elections.—Rev. St. 
1911, art. 5719, requiring local option ballots 
to bear words “Official Ballot,” “For Prohibi- 
tion,” and “Against Prohibition,” requires three- 
line, not five-line ballot, especially where it also 
requires voters to draw “a line” through one of 
last two phrases.—Cain v. Garvey, Tex., 187 S. W. 
1111. : 


70. Indictment and Information.—Indict- 
ment, charging unlawful sale of intoxicants in 
language of statute, so as to enable person of 
common understanding to know what was in- 
tended, etc., held sufficient, though not alleging 
the name of the person to whom the liauor was 
sold.— McNeil v. State, Ark., 187 S. W. 1060. 


71. Intent.—Under Initiative Measure No. 
3, Laws 1915, p. 2, §§ 4, 22, 23, relating to pos- 
session of intoxicating liquor, where the ac- 
cused had in his possession liquors which were 
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lawfully obtained before the act took effect, and 
was not holding them for any unlawful purpose, 
he was not guilty of an offense.—State v. Eden, 
Wash., 158 Pac. 967. 


72. License.—Under Liquor Tax Law, § 8, 
subd. 9, as added by Laws 1910, c. 494, notwith- 
standing section 25, person having tax certifi- 
cate to sell liquor in a certain village in a town 
is not entitled to abandon location and have 
sertificate transferred to unincorporated village 
in such town upon payment of the additional 
tax.—People ex rel. Skelly v. Hegeman, N. Y., 
160 N. Y, Supp. 631. 


73. Unlawful Possession.—Initiative Meas- 
ure No. 3, Laws 1915, p. 2, § 22, making it un- 
lawful to have possession of over a certain 
amount of intoxicating liquor, does not render 
unlawful the possession of a greater amount if 
acquired prior to the act’s effective date and 
held only for personal use.—State v. Eden, 
Wash., 159 Pac. 700. 


74. Libel and Slander—Innuendo.—Where the 
language used and questions asked were not 
slanderous in themselves, an innuendo cannot 
enlarge their meaning.—Wall v. Seaboard Air 
Line Ry., Ga, 89 S. E. 533. 


75.—Mental Distress.—Mental distress re- 
sulting from the speaking of words actionable 
per se is a proper element of general damages. 
—Viss v. Calligan, Wash., 158 Pac. 1912. 


76. Privileged Statement.—Where council- 
man of a city, at a time when the conduct of its 
night watchman was not being investigated, 
stated that he had caught the night watchman 
stealing hay, such statement was not privileged. 
—Kelly v. Godard, Okla., 158 Pac. 1151. 


77. Master and Servant—Accident.—An acci- 
dent insurance company is not liable under 
Workmen’s Compensation Law for indemnity for 
injuries suffered by an employe of an independ- 
ent contractor, injured while superintending the 
installation of apparatus for its assured.—West- 
ern Indemnity Co. v. State Industrial Accident 
Commission, Cal., 158 Pac. 1033. 


78.— Casual Employment.—The employment 
of a machinist summoned to repair a tractor 
used for farm work, is “casual and not in the 
usual course of the occupation” of his em- 
ployer, and hence excluded from the compensa- 
tion statute by the direct terms of section 14 
thereof.—Maryland Casualty Co. v. Pillsbury, 
Cal., 158 Pac. 1031. 


79. Casual Employment.—Under Workmen’s 
Compensation Act, pt. 1, § 7, where complainant 
was employed to oversee the unloading of glass 
brought to a building as the work progressed, 
being sure to occur, although not at definite in- 
tervals, his employment was not casual.—Dyer v. 
James Black Masonry & Contracting Co., Mich., 
158 N. W. 959. 


80.— Course of Employment.—Where a night 
watchman, while making his rounds through a 
mill and yard, was assaulted, murdered, and 
robbed by an employe of the same firm, his as- 
sailant making no effort to plunder or destroy 
any property of the mill, held, that death was 
from an accident received out of and in the 
course of the employment.—Walther v. American 
Paper Co., N. J., 98 Atl. 264. 


81.——Safe Place.—Manufacturer of fertilizer 
was liable to its employe, an ignorant negro, 
ordered to work in a tower containing deadly 
gases, where he could not remain and ‘breathe 
for more than two or three minutes at a time, 
he being unaware of any danger.—Alston v. Vir- 
ginia-Carolina Chemical Co., S. C., 89 S. E. 497. 


82. ‘Workmen’s Compensation Act. — The 
words “out of the employment,” as used with 
reference to an injury for which compensation 
is allowed by the Employers’ Liability Act, refer 
to the origin and cause of the accident.—Walther 
v. American Paper Co., N. J., 98 Atl. 264. 


83. Mines and Minerals—Partnership.—Per- 
sons contributing labor, material and cash to 
driving an oil well under agreement to incor- 
porate and issue stock in proportion to their 





contributions, if the well comes in, otherwise 
each to lose what he puts in, are partners.— 
Roberts v. McKinney, Tex., 187 S. W. 976. ° 


84. Mortgages—Administration of Estates.—A 
judgment obtained by an administratrix de bonis 
non against the estate of the first administrator 
for moneys unaccounted for was a preferred 
charge to a mortgage executed by first admin- 
istrator during administration.—Denton  v. 
Maple, Wash., 158 Pac. 1001. 


85. Election.—On foreclosure a mortgagee 
of two tracts owned by the same mortgagor 
may be required by a junior mortgagee of only 
one tract to exhaust the proceeds of the sale of 
the tract on which there is but one mortgage 
before proceeding against the other.—Wilson v. 
Magill, S. C., 89 S, E. 547 


86. Municipal Corporations—Highway.—tTraf- 
fic law requirement that vehicle driver pass 
vehicle ahead of him to left does not excuse him 
from exercising care in ascertaining whether it 
can be done with safety to those on left side 
of the street.—Pool v. Brown, N. J., 98 Atl. 262. 


87. Negligence—Pleadings.—A complaint al- 
leging that, when injured, plaintiff was travel- 
ing on a road which the public generally trav- 
eled near defendant’s tipple, is not demurrable 
as showing plaintiff to have been a trespasser 
when he was injured.—Barney Coal Co. v. Hyche, 
Ala., 72 So. 433. 


88. Presumption.—Ordinarily the presump- 
tion of negligence attending the falling of a 
ebuilding’s cornice into the street on a practically 
windless evening would alone show negligence 
on the part of the owner of the building, under 
the rule of res ipsa loquitur, casting the burden 
on him to rebut the prima facie showing.—De 
Mun Estate Corp. v, Frankfort General Ins. Co., 
Mo., 187 S. W. 1124. 


89. Statutory Negligence.—The violation of 
rules limiting the speed of trains is negligence 
per se, which bars a recovery under federal Em- 
ployers’ Liability Act by an engineer injured as 
a consequence thereof, except as to such com- 
pensation as is allowed by the federal statute 
for the proportion attributable to the negligence 
of the railroad company.—St. Louis, I. M. & S. R. 
Co. v. Stewart, Ark., 187 S. W. 9290. 


90. Neutrality Laws—Conspiracy.—A conspir- 
acy to blow up the Welland Canal in Canada by 
means of an expedition from the United States 
held a conspiracy to form a military expedition 
against a country with which the United States 
was at peace, contrary to Criminal Code § 13.— 
United States v. Tauscher, U. S. D. C., 233 Fed. 


91. Novation—Estoppel.—Where seller ac- 
cepted notes of third person, which buyer guar- 
anteed, and when the notes fell due the seller 
accepted new notes from third person, seller 
could not thereafter recover from buyer on open 
account.—West v. Atkisson, Ga., 89 S. E. 599. 


92. Nuisance — Independent Tortfeasors. — 
Where distinct corporations, through separate 
manufacturing plants, discharge noxious gases, 
invading premises of jacent residents, the 
corporations are not jointly liable, where there 
is no common design or concert of action.—Key 
v. Armour Fertilizer Works, Ga., 89 S. E. 593. 


93. Parent and Child—Criminal Law.—A 
parent is punishable under the statute making 
it a crime to withhold means of support from 
children only when he willfully withholds such 
necessities as he can supply.—Raborn v. State, 
Fla., 72 So. 463. 


94.——-Services of Child.—A widowed mother, 
or a mother whose husband is imprisoned or 
has deserted her, is entitled to the services and 
earnings of a minor child to the same extent as 
the father would be if living.—Trinity County 
Lumber Co. v. Conner, Tex., 187 S. W. 1022. 


95. Partnership—Burden of Proof.—Where 
one sued as a member of a partnership denied 
membership, if he proved that he was not a 
member, the burden was then on plaintiff to 
show that he held or permitted himself to be 
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held out as a member.—Guin v. Grasselli Chem- 
ical Co., Ala., 72 So. 413. 


96. Physicians and Surgeons — Advertising 
Profession.—It is not merely unethical, but im- 
moral, to get money from the poor, the simple 
or the ignorant, by advertising the cure of in- 
curable diseases.—State Board of Medical Ex- 
aminers v. Jordan, Wash., 158 Pac. 982. 


97. Practicing Medicine.—A system of “Sug- 
gestive Therapeutics” in which defendant in- 
dulged in prayers, laying his hands on the pa- 
tient, manipulating the muscles and nerve con- 
trols, and claimed cures, is “practicing medi- 
cine,” and the name and method a mere subter- 
fuge to escape the requirement of license.— 
State v. Pratt, Wash., 158 Pac. 981. 


98. Principal and Surety — Contribution.— 
Surety, with others, on postmaster’s bond, 
aginst whom judgment was rendered, when all 
other cosureties, except plaintiff, as well as 
principal, were at all times since the payment 
of the judgment insolvent, was liable to con- 
tribution to the paying surety.—Lindblom v. 
Johnston, Wash., 158 Pac. 972. 


99. Equity.—Relation of principal and sure- 
ty is fixed by arrangement and equities between 
the debtors or obligors, and may be known to 
the creditor or unknown.—Bright v. Mack, Ala, 
72 So. 433. 


100. Indorsement.—One indorsing a note as 
surety upon the express agreement that payee 
will file no materialman’s lien against certain 
lots is released if the payee does file such lien.~ 
J. S. Mayfield Lumber Co. v. Mann., Okla., 158 
Pac. 1190. 


101. Private Roads—Licensees.—A landowner 
inviting others to use its private way as though 
it were a public street, and under the belief that 
it is such, owes them no greater duty than that 
owed by the public to one using a highway.— 
Reaney v. Central R. Co. of New Jersey, N. J., 
98 Atl. 258. 

102. Railroads—Exclusive Use——A _ railroad 
company is entitled to the exclusive use of the 
tracks in its switchyard, and there can be no 
implied license to the public to use such tracks 
inconsistent with such right.—Wright v. At- 
lantic Coast Line R. Co., Ga., 89 S. E. 595. 

103. Look and Listen.—It is negligence for 
pedestrian not to stop, look, and listen before 
entering narrow space between freight cars on 
switch track while locomotive is approaching 
end of train.—Thompson vy. Illinois Cent. R. Co., 
La., 72 So. 421. 

104. Negligence.—That a horse was killed 
by locomotive prima facie shows negligence of 
defendant railroad company.—Perryman _v. 
Charleston & W. C. Ry. Co., S. C., 89 S. E. 497. 

105. Statutory Construction.—Laying of 
third track for switching, etc., but few feet from 
railroad’s double tracks, in operation for more 
than 60 years, intersected since 1891 by another 
double-track road, held not. to constitute the 
third track a “new railroad,” within Railroad 
Law, § 22, or a “steam railroad hereafter con- 
structed,” within section 98, relating to inter- 
sections of roads.—Buffalo Creek R. Co. v. New 
York Cent. R. Co., N. Y., 160 N. Y. Supp. 546. 

106. Sales—Executory Contract.—A contract 
to purchase cordwood on cars or at station at 
various prices, which fails to state time of pay- 
ment or delivery, is an executory contract under 
which title does not pass until delivery.—Kondo 
v. Aylsworth, Ore., 158 Pac. 946 

107.——-Misrepresentation. — Misrepresenta- 
tion by the seller that the excise commission had 
transferred or authorized the transfer of a li- 
cense for the sale of intoxicating liquors to the 
buyer, and that this approval was lawful au- 
thority for the buyer to engage in the sale of in- 
toxicating liquors, when in fact such authorized 
transfer had not been made, as required by 
Acts 1911, p. 260, § 15, is such misrepresentation 
as may avoid executory contract of purchase 
upon discovery of the misrepresentation.—Greil 
Bros. Co. v. McLain, Ala., 72 So. 410. 

108. Rescission.—An executed sale of per- 
sonal property cannot be rescinded for a breach 





of warranty in the absence of fraud or a 
agreement authorizing rescission.—Elliott Sup- 
ply Co. v. Johnson, N. D., 159 N. W. 2. 


109. Specifie Performance—Right of Action.— 
Where the vendee failed to perform on the day 
set and record his option contract, he could not 
compel specific performance in suit against the 
vendor only, who, on failure to perform and 
prior to recording the contract, sold to a third 
person without notice.—Klausner v. Watson, N. 
J., 98 Atl. 271. 


110. Sunday—Labor.—One is not barred from 
recovery for injuries received while working in 
violation of the Sunday law.—Lisle v. Anderson, 
Okla., 159 Pac. 278. 


111. Labor.—That accused did not person- 
ally labor on Sunday held no defense to a pros- 
ecution for Sabbath breaking, under Penal Law, 
§ 2143, in operating his factory, where he was 
present overseeing and carrying on the business 
in exactly the same manner as on week days.— 
People v, Adler, N. Y., 160 N. Y. Supp., 539. 


112. Telegraphs and Telephones—Constitu- 
tional Law.—Stipulation on printed form of 
telegrams that company will not be liable for 
mistakes or delays in unrepeated messages be- 
yond amount received for sending them is valid 
as to interstate messages, and not affected by 
Const. art. 23, § 9—Western Union Telegraph 
Co. v. Orr, Okla., 158 Pac. 1139. ‘ 


113. Vendor and Purchaser—Installments of 
Purchase Money.—Under a contract for sale of 
land on installments evidenced by notes pro- 
viding that on default in two or more payments 
the purchaser should forfeit sums paid, the pur- 
chaser cannot, by refusal to pay, terminate the 
contract and escape liability on the unpaid notes. 
—Higgins-Jones Realty Co. v. Davis, Okla., 158 
Pac. 1160. 


114. Waters and Water Courses—Burden of 
Proof.—The party asserting that a small lake, 
lying wholly within a single section and not ex- 
ceeding 16-feet in depth, is meandered has the 
burden of proving that fact.—Giddings v. 
Rogalewski, Mich., 158 N. W. 951. 


115. Easement.—Where a water conduit ex- 
tending through all of grantor’s land had been 
for more than two years used permanently for 
irrigation, the sale of a part of such lands passes 
title to the grantee to.an easement in the use 
of such conduit in bringing water across the 
land retained by the grantor.—Rodemeyer v. 
Meger, Cal., 158 Pac. 1047. 


116——Injunction.—Defendants’ act, where 
they owned lands adjoining plaintiff’s lands, in 
turning surface waters upon plaintiff’s land, was 
the efficient cause of his continuing injury and 
ground for injunctive relief against them, though 
they sold their land immediately adjoining 
plaintiff.—Holloway v. Geck, Wash., 158 Pac. 989. 


117. Wills—Construction.—An estate was not 
exhausted by devise to two sons in common for 
life, subject to life estate in widow, with re- 
mainder over to sons’ children yet unborn, there 
being a remnant in the nature of a base deter- 
minable fee which, on disclosure that the contin- 
gent event cannot occur, would ripen into a 
remainder in fee.—Coquillard v. Coquillard, Ind., 
113 N. EB. 481. 


118.——Construction. — Where testator be- 
queathed to a niece a share of the estate for 
life, the same upon her death without issue to 
be divided among her brothers and sisters, or, 
should she leave none, then her share,to revert 
to the general fund, to be divided among the 
remaining nephews and nieces of testator, held 
that, upon her death without issue, brothers, or 
sisters, her share went only to the nephews and 
nieces living at the time of her decease.—In re 
Leonard, N. Y., 113 N. E. 491. 


119. Lapsed Legacy.—Bequest of a sum to 
one if he should be in testator’s employment at 
the testator’s death lapses, where the legatee 
severed business relations with testator and 
died before testator.—Johnson vy. Folsom, Ga., 
89 S. E. 621. 





